Supplementary General Conditions to
Auxiliary Contract General Conditions 
for Design-Bid-Build (Major Capital Outlay) Projects


●2.13
Disabled Veteran Business Enterprise Participation Requirement and Incentive
Delete and replace with the following:

2.13
Disabled Veteran Business Enterprise Participation Requirement and Incentive

California state law requires that its state agencies achieve a goal of three (3) percent participation for disabled veteran business enterprises (DVBE) in state contracts. Though not a state agency, Auxiliary is implementing this state law in this project. Failure of the Bidder to comply with the DVBE requirement will cause the Auxiliary to deem the bid nonresponsive and the Bidder to be ineligible for award of Contract.

a.
Special Definitions

(1)
“Disabled veteran” as used herein, means a veteran of the military, naval or air service of the United States with at least a ten (10) percent service-connected disability and who is domiciled in the State of California.

(2) “Disabled veteran business enterprise contractor, subcontractor, or supplier” means any person or entity that has been certified by the Office of Small Business & DVBE Services and that performs a “commercially useful function,” as defined below, in providing services or goods that contribute to the fulfillment of the contract requirements:

(a) A person or an entity is deemed to perform a “commercially useful function” if a person or entity does all of the following:

(i) (A) 
Is responsible for the execution of a distinct element of the work of the contract;

(B) 
Carries out the obligation by actually performing, managing, or supervising the work involved;

(C) 
Performs work that is normal for its business services and functions.

(ii) Is not further subcontracting a portion of the work that is greater than that expected to be subcontracted by normal industry practices.

(b)
A contractor, subcontractor, or supplier will not be considered to perform a “commercially useful function” if the contractor’s, subcontractor’s, or supplier’s role is limited to that of an extra participant in a transaction, contract, or project through which funds are passed in order to obtain the appearance of disabled veteran business enterprise participation.


(3)
(a)
“Disabled veteran business enterprise” (DVBE) as used herein, means a business concern certified by the Office of Small Business & DVBE Services as meeting all of the following:



(i)
The business is at least 51 percent owned by one or more disabled veterans, or in the case of a publicly owned business, at least 51 percent of its stock is owned by one or more disabled veterans; a subsidiary that is wholly owned by a parent corporation, but only if at least 51 percent of the voting stock of the parent corporation is owned by one or more disabled veterans; or a joint venture in which at least 51 percent of the joint venture’s management and control and earnings are held by one or more disabled veterans.



(ii)
One or more disabled veterans manage and control the daily business operations. The disabled veterans who exercise management and control are not required to be the same disabled veterans as the owners of the business concern.



(iii)
A sole proprietorship, corporation, or partnership with its home office located in the United States, which is not a branch or subsidiary of a foreign corporation, foreign firm, or other foreign-based business.


(b)
Notwithstanding subdivision (3)(a), after the death or the certification of a permanent medical disability of a disabled veteran who is a majority owner of a business that qualified as a disabled veteran business enterprise prior to that death or certification of a permanent disability, and solely for purposes of any contact entered into before that death or certification, that business shall be deemed to be a disabled veteran business enterprise for a period not to exceed three years after the date of that death or certification of a permanent medical disability, if the business is inherited or controlled by the spouse or child of that majority owner, or by both of those persons.

b.
Goal Attainment.  In order to satisfy and be responsive to this requirement, the Bidder must meet the three (3) percent DVBE Participation Goal which is attained when:

(a)
The Bidder is not a DVBE and is committed to use DVBEs for not less than three (3) percent of the Contract dollar amount; or

(b)
The Bidder is a DVBE and is committed to performing not less than three (3) percent of the Contract dollar amount with its own forces or in combination with those of other DVBEs.

c.
Documentation Requirements.  The Bidder must document its satisfaction of the DVBE participation goal requirement. Final determination of DVBE Participation Goal Attainment by the Bidder shall be at the Auxiliary’s sole discretion.

(1)
Required Documentation.  The DVBE documentation forms that must be completed are as follows, and instructions for completing the required forms correctly are included to assist the Bidder.

(a)
DVBE Transmittal Form.  Bidders must fill out the DVBE transmittal form as a cover sheet to the required documents, attach and submit it and the additional required documentation within two (2) business days following the bid opening date. All requested DVBE documentation must be completed on the forms provided and submitted with the DVBE Transmittal Form.

(b)
Summary of Disabled Veteran Owned Business Participation (Attachment 1).  Summary of Disabled Veteran Owned Business Participation, Attachment 1, must be completed showing the type of work and company proposed for DVBE participation, their subcontractors (if any), and other related information. Complete the form providing the information as follows:

(i)
Company Name:  list the name of the company proposed for DVBE participation. If the prime contractor is a DVBE, its name must also be listed to receive participation credit.

(ii)
Nature of Work:  identify the proposed work or service to be provided by the listed company.

(iii)
Contracting With:  list the name of the department or company with which the company listed is contracting.

(iv)
Tier:  the contracting tier should be indicated with the following level designations:


0=Prime contractor;


1=First tier subcontractor/supplier;


2=Second tier subcontractor/supplier of first tier subcontractor/supplier;


3=Third tier subcontractor/supplier of second tier subcontractor/supplier; etc.

(v)
Claimed DVBE Value:  the total dollar amount of the value claimed by a disabled veteran business enterprise.

(vi)
Percentage of Contract:  compute the percentage (%) of the claimed DVBE value of the total Contract dollar amount.

(vii)
DVBE Certification:  The Bidder must include one copy of the DVBE certification letter from the Office of Small Business & DVBE Services for each DVBE firm listed on the Summary of Disabled Veteran Owned Business Participation.

(c)
Bidder’s Certification (Attachment 2).  The Bidder must sign and include the Bidder’s Certification, certifying that each firm listed on the Summary of Disabled Veteran Owned Business Participation (Attachment 1) complies with the legal definition of DVBE.

 (2)
Time Frame for Submitting Documentation.  The DVBE participation documentation must be submitted within two (2) business days following the bid opening date. Failure to submit full and accurate documentation within two (2) business days following the bid opening date will result in the Auxiliary deeming your firm nonresponsive, and thus ineligible for award of the Contract.

d.
Use of Proposed DVBE.  If awarded the Contract, the successful Bidder must use the DVBE suppliers and/or subcontractors proposed in its bid proposal unless it has requested substitution and has received approval of the Trustees in compliance with the Subletting and Subcontracting Fair Practices Act. See Article 4.04, Substitution of Subcontractors.
e.
Trustees’ Reporting of DVBE Participation. Responsive to direction from the State Legislature, the Trustees are seeking to report increased statewide participation of DVBE in contract awards. To this end, the successful Bidder shall inform the Auxiliary of any contractual arrangements with subcontractors, consultants or suppliers that are certified DVBE.

f.
Additional DVBE Information Sources.  For more information regarding DVBE certification, copies of directories or for general DVBE information, contact:


State of California, Department of General Services, Procurement Division


Small Business & DVBE Services Branch



P.O. Box 989052, West Sacramento, CA 95798-9052 (mailing address)


707 Third Street, First Floor, Room 400, West Sacramento, CA 95605 (physical address)


Telephone number:  (800) 559-5529 or (916) 375-4940; Fax number:  (916) 375-4950


Email:  osdchelp@dgs.ca.gov 
Or, via the Internet at www.pd.dgs.ca.gov/smbus.

g.
Incentives:  In accordance with Government Code section 14838(f), and Military and Veterans Code sections 999.5(a) and 999.5(d), the Auxiliary shall grant a bid incentive for bid evaluation purposes only to Bidders that exceed the three percent DVBE participation requirement. The level of DVBE incentive will correlate to the level of participation; that is, the more DVBE participation proposed, the higher the incentive. The combination of preferences (Small Business Preference, for example) with a DVBE incentive may not exceed ten percent or $100,000, whichever is less. A non-small business cannot displace a California certified small business from the top ranked position due to application of preferences or incentive. 

Note to Campuses:  To utilize the DVBE incentive, add the following and insert the amount of incentive that you are using. If you wish to offer multiple incentives, adjust the following language as appropriate.
DVBE Incentive

The Auxiliary is granting a DVBE participation bid incentive for this project for bid evaluation purposes only. Bidder must exceed the three percent DVBE participation requirement in order to earn this incentive.

The bid incentives are as follows:

	DVBE Participation
	Incentive

	4%
	1%

	6%
	2%

	8%
	3%

	10%
	4%


The DVBE incentive may not exceed $100,000.

●4.04 
Substitution of Subcontractors

Renumber current subsection “c” to “d”; add new subsection ‘c’ as follows:

c.
Substitution of a Disabled Veteran Business Enterprise. After award of the contract, the Contractor shall use the Disabled Veteran Business Enterprise (DVBE) subcontractor(s) and/or suppliers listed in its bid proposal unless a substitution is requested in writing to the Auxiliary, and the Auxiliary approves the substitution in writing before the commencement of any work. The substitution request must include at least the following:

(1) An explanation of the reason for the substitution.
(2) A written description of the business enterprise to be substituted, including its business status as a sole proprietorship, partnership, corporation or other entity, and the DVBE certification status of the firm, if any.
(3) The Contractor must substitute a DVBE with another DVBE. If the DVBE substitution cannot occur, the Contractor must include a written justification and the steps that were taken to try to acquire a new DVBE subcontractor and how that portion of the contract will be fulfilled.

(4) A description of the work to be performed, identified both as a task(s) and as a dollar amount or percentage of the overall contract that the substituted business will perform. 

The request for substitution of a DVBE and the Auxiliary’s approval or disapproval cannot be used as an excuse for noncompliance with any other provision of law, including, but not limited to, the Subletting and Subcontracting Fair Practices Act (Sections 4100 et seq., Public Contract Code) or any other contract requirements relating to substitution of subcontractors.
Note to Campus/Auxiliary:  The following amendment to Article 4.06 of the Contract General Conditions is to be used only if the Campus/Auxiliary has enrolled the project in the CSU Builder’s Risk Insurance Program and was accepted by the carrier prior to advertisement of the project. If not, delete, and the General Contractor will be required to secure builders risk or course of construction coverage, per Article 4.06 of the Contract General Conditions.

●4.06 
Contractor’s Insurance
Delete in its entirety and replace with the following:

4.06 
Contractor’s Insurance
a. The Contractor shall not commence work until it has obtained all the insurance required in this Article, and such insurance has been approved by the Trustees.

(1)
Policies and Coverage

(a)
The Contractor shall obtain and maintain for the term of the Contract the following policies and coverage:

(i)
Comprehensive or Commercial Form General Liability Insurance on an occurrence basis, covering work done or to be done by or on behalf of the Contractor and providing insurance for bodily injury, personal injury, property damage and contractual liability. The aggregate limit shall apply separately to the work. 

(ii)
Business Automobile Liability Insurance on an occurrence basis, covering owned, hired and non-owned automobiles used by or on behalf of the Contractor and providing insurance for bodily injury, property damage and contractual liability.  Such insurance shall include coverage for uninsured and underinsured motorists.  

(iii)
Workers' Compensation including Employer’s Liability Insurance as required by law.  

(b)
The Contractor also may be required to obtain and maintain the following policies and coverage:  

(i)
Environmental Impairment Liability Insurance should the work involve hazardous materials, such as asbestos, lead, fuel storage tanks and PCBs.  

(ii)
Other Insurance by agreement between the Trustees and the Contractor.  

(2) Verification of Coverage.  The Contractor shall submit original certificates of insurance and endorsements to the policies of insurance required by the Contract to the Trustees as evidence of the insurance coverage.  The scope of coverage and endorsements shall provide for no cancellation or modification of coverage without thirty (30) days written notice to the Trustees.  Renewal certifications and endorsements shall be timely filed by the Contractor for all coverage until the work is accepted as completed pursuant to Article 8.01, Acceptance.  The Trustees reserve the right to require the Contractor to furnish the Trustees complete, certified copies of all required insurance policies.  

(3) Insurance Provisions.  Nothing in these insurance provisions shall be deemed to alter the indemnification provisions in Article 4.07. The insurance policies shall contain, or be endorsed to contain, the following provisions:

(a) For the general and automobile liability policies, the State of California, the Trustees of the California State University, the University, their officers, employees, representatives, volunteers and agents are to be covered as additional insureds.  

(b)
For any claims related to the work, the Contractor’s insurance coverage shall be primary insurance as respects the State of California, the Trustees of the California State University, the University, their officers, employees, representatives, volunteers and agents.  Any insurance or self-insurance maintained by the State of California, the Trustees of the California State University, their officers, employees, representatives, volunteers and agents shall be in excess of the Contractor’s insurance and shall not contribute with it.  

(c)
Each insurance policy required by this Article shall state that coverage shall not be canceled by either the Contractor or the insurance carrier, except after thirty (30) days prior written notice by certified mail, return receipt requested, has been given to the Trustees.  

(d)
The State of California, the Trustees of the California State University, the University, their officers, employees, representatives, volunteers and agents shall not by reason of their inclusion as additional insureds incur liability to the insurance carriers for payment of premiums for such insurance.

(4)
Amount of Insurance. 
(a)
For all projects, the insurance furnished by Contractor under this Article shall provide coverage in amounts not less than the following: 

(i)
Comprehensive or Commercial Form General Liability Insurance – Limits of Liability 


$10,000,000
General Aggregate


$10,000,000
Each Occurrence – combined single limit for bodily injury and property damage

(ii) Business Automobile Liability Insurance – Limits of Liability


$10,000,000
Each Accident – combined single limit of bodily injury and property damage to include uninsured and underinsured motorist coverage.

(iii) Workers' Compensation limits as required by law with Employer’s Liability limits of 
$ 1,000,000.

(b)
For projects involving hazardous materials, the Contractor shall provide additional coverage in amounts not less than the following: 

(i)
Environmental Impairment (pollution) Liability Insurance – Limits of Liability

$10,000,000
General Aggregate

$10,000,000
Each Occurrence – combined single limit for bodily injury and property damage, including clean up costs.  

(ii)
In addition to the coverage described in 4.06-a (4)(a)(ii), Business Automobile Liability Insurance, the Contractor shall obtain for hazardous material transporter services:
(A)
MCS-90 endorsement.  

(B)
Sudden & Accidental Pollution endorsement – Limits of Liability*


$2,000,000
Each Occurrence


$2,000,000
General Aggregate

*A higher limit on the MCS-90 endorsement required by law must be matched by the Sudden & Accidental Pollution Insurance. 

With the Trustees’ approval, the Contractor may delegate the responsibility to provide this additional coverage, as described in this Article 4.06-a (4) (b) above, to its hazardous materials subcontractor. When the Contractor returns its signed project construction phase agreement to the Trustees, the Contractor shall also provide the Trustees with a letter stating that it is requiring its hazardous materials subcontractor to provide this additional coverage, if applicable. The Contractor shall affirm in this letter that the hazardous materials subcontractor’s certificate of insurance shall also adhere to all of the requirements in Article 4.06-a:  (2) Verification of Coverage and (3) Insurance Provisions. Further, this letter will provide that the subcontractor’s certificate of insurance will be provided to the Trustees as soon as the Contractor fully executes its subcontract with the hazardous materials subcontractor, or within 30 days of the Notice to Proceed, whichever is less.

(5)
Acceptability of Insurers.  Insurers shall be licensed by the State of California to transact insurance and shall hold a current A.M. Best’s rating of no less than A:VII, or shall be a carrier otherwise acceptable to Trustees.  

(6)
Subcontractor’s Insurance. Contractor shall ensure that its subcontractors are covered by insurance of the types required by this Article, and that the amount of insurance for each subcontractor is appropriate for that subcontractor’s work. Contractor shall not allow any subcontractor to commence work on its subcontract until the insurance has been obtained.

(7)
Miscellaneous.

(a)
Any deductible under any policy of insurance required in this Article shall be the Contractor’s liability.  

(b)
Acceptance of certificates of insurance by the Trustees shall not limit the Contractor’s liability under the Contract.  

(c)
In the event the Contractor does not comply with these insurance requirements, the Trustees may, at its option, provide insurance coverage to protect the Trustees.  The cost of the insurance shall be paid by the Contractor and, if prompt payment is not received, may be deducted from Contract sums otherwise due to the Contractor.  

(d)
If the Trustees are damaged by the failure of the Contractor to provide or maintain the required insurance, the Contractor shall pay the Trustees for all such damages.  

(e)
The Contractor’s obligations to obtain and maintain all required insurance are nondelegable duties under this Contract.  

b.
Trustees’ Course of Construction (“Builder’s Risk”) Property Insurance.  Trustees shall insure or self-insure all work while in the course of construction, reconstruction, remodeling or alteration, including materials incorporated in the work, against physical loss or damage resulting from the perils normally insured under a “Standard All Risk Course of Construction” policy, including, but not limited to theft, fire, flood, vandalism, or Acts of God, as defined in Public Contract Code section 7105. The term, Acts of God, as defined in Public Contract Code section 7105, means earthquakes in excess of a magnitude of 3.5 on the Richter Scale and tidal waves. Trustees shall issue to the Contractor a “Summary of Coverage” provided under this Article 4.06-b, upon request of the Contractor.

(1)
Contractor shall be responsible for paying a deductible of $25,000 per occurrence in the event of loss, except that the Contractor shall be responsible for paying a deductible of $50,000 per occurrence in the case of water damage or $100,000 per occurrence in the case of flood or “Acts of God” (as defined in Public Contract Code section 7105). 

(2)
Contractor shall not be liable for damages proximately caused by acts of God (as defined in Public Contract Code section 7105) in excess of the $100,000 deductible, if the loss does not involve Contractor negligence and if the work damaged is built in accordance with the Contract and applicable building standards.  

(3)
The proceeds under the Course of Construction Property Insurance taken out by the Trustees will be payable to the Trustees and Contractor as their respective interests, from time to time, may appear.  

(4)
Trustees’ Course of Construction Property Insurance shall provide limited coverage for materials in transit, and full coverage for materials at the project site and full coverage for materials stored off site; however, the Contractor is responsible for reviewing the summary of coverage and reporting large values requiring special treatment.  Contractor shall advise the Trustees whenever the total value of materials in transit exceeds $1,000,000 at any time, and whenever the total value of materials stored off site exceeds $1,000,000 at any time.

(5)
Nothing in this Article 4.06-b shall be construed to relieve the Contractor of Contractor’s responsibilities referred to under Article 4.06-a.

(6)
Insurance policies referred to in this Article 4.06-b shall include the following:

(a)
Provide that the policies are primary and do not participate with nor are excess over any other valid collectible insurance carried by the Contractor.

(b)
Insurer shall waive of subrogation against the Contractor.

Note to Campus/Auxiliary:  The following three amendments to the Contract General Conditions are optional. If Campus/Auxiliary wishes to implement any of these changes, then incorporate the item into the Supplementary General Conditions. If not, delete.

●Article 2.02, add the following:

c.
Subcontractor Prequalification.  This project shall require prequalification of the [specify classification, i.e. mechanical or electrical] subcontractors. Those subcontractors shall utilize the Subcontractor Prequalification Questionnaire, as distributed by the Trustees’ Representative identified in the Notice to Contractors. The names of the prequalified subcontractors will be listed on an addendum as soon as they are known, but not later than ten days prior to the bid opening date. The decision of the Trustees’ Prequalification Coordinator is final.

Note:  If Campus/Auxiliary opts to utilize the subcontractor prequalification requirement above, then download the subcontractor prequalification forms and customize them for your project. Once you have completed this, send the forms to the Prequalification Coordinator before advertising the project.

●Article 2.05, 2nd paragraph, delete and replace with the following:

Bidders are advised that the time for submitting a proposed product as “an equal” is no later than ten (10) days prior to bid opening (Public Contract Code Section 3400).  Refer to Article 5.04-c, Alternatives or Equals.

●Article 5.04-c (1), delete and replace with the following:

(1)
The bidder shall submit its proposal to the Architect for an alternative as an “equal” in writing no later than ten (10) days prior to bid opening (Public Contract Code Section 3400). In exceptional cases where the best interests of the Auxiliary so requires, the Construction Administrator may give written consent to a submittal or re-submittal received after the expiration of the time limit designated. The bidder is responsible for timely submittal of its proposed “or equal.”

Note to Campus/Auxiliary:  The following two amendments to Article 4.02-c of the Contract General Conditions are to be used only for projects utilizing any funds from the Kindergarten-University Public Education Facilities Bond Act of 2002 or 2004.  If not funded through these bond acts, delete.
●Article 4.02-c, add the following:

In accordance with Labor Code Section 1771.7, the Trustees have established a labor compliance program for all contracts that commence on or after April 1, 2003, that are partially or wholly funded by the Kindergarten-University Public Education Facilities Bond Act of 2002 or 2004. For these projects only, the Trustees have been empowered to assume the role of the Labor Commissioner in the Department of Industrial Relations. Any questions regarding the payment of prevailing wages, or enforcement thereof, should be directed to the Trustees’ Chief of Construction Management at the CSU Chancellor’s Office, Capital Planning, Design and Construction, 401 Golden Shore, Long Beach, CA 90802-4210.

●Article 4.02-c (6), delete and replace with the following:

Contractor shall submit all certified payroll records along with the following documents described and contained in the Labor Compliance Checklist, form CSU-LC-00:  a signed Certification/Acknowledgement of Checklist, Statements of Compliance, Authorization to Certify, Fringe Benefit Statements, Non-Performance Payroll Reports, Employee Deduction Authorization Forms, Public Works Contract Award Information (DAS 140), Request for Dispatch of an Apprentice (DAS 142), California Apprenticeship Council-Training Fund Contributions (CAC 2). Contractor shall also submit the Hourly Labor Rate Worksheets and any other Trustees-requested documentation for its workers and those of all subcontractors. Contractor shall electronically submit these records to the Trustees at www.LCPTracker.com, or as otherwise instructed by the Trustees. Additionally, Contractor shall submit a copy of the Hourly Labor Rate Worksheet for its workers and those of all subcontractors to the Construction Administrator.

End of Supplementary General Conditions
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