Campus Copyright Questions 
A. Response Time:  If a copyright holder is non-responsive (after several attempts to reach him/her) and there is a short time window to provide an accommodation to a disabled student, should we go ahead and get the video captioned or scan the textbook?
Answer:  Only if you (or the student) have purchased the book or video.  The material is only for the student’s use and you will need some controls in place to prevent the student from copyright infringement.
B. Permission Refusal:  What steps do we take if a copyright holder refuses to give permission to caption a video or make electronic text of a book or document?
Answer:  Don’t do it.  Ask for help determining whether Fair Use applies.
C. Short Clips & Fair Use:  Are there any situations where using a short clip from a movie video on a website would fall under ‘fair use’?  
Answer:  You can usually use video clips in a classroom under Fair Use, provided the use is limited.  If you put clips on the website, refer to the Teach Act.
D. Public Domain:  Can the campus caption older videos used for instruction without copyright permission from the distributor or producer instruction?
Answer:  Public Domain status is determined by dates.  Check the dates of the copyright, but keep in mind the recent amendment to the Copyright statute has extended the period of copyright protection, making it almost certain that a film/video will have copyright protection.   See ordering information for a slide rule to determine public domain in references. 
E. Audio Lectures, Speeches, and Interviews from/on the Internet:  Can text “transcripts” be made without the original speaker's permission and posted to the web with the audio?
Answer:  If it is being transcribed, the speaker has the copyright and you need to get their permission no matter where it came from.
F. Books from Foreign Countries:  Can a book published  and bought in a foreign country while on vacation be transcribed to an electronic version without obtaining permission from the foreign country publisher/author?  How do we get permission if we need it?
Answer:  No.  There are reciprocal laws that legislate against infringement between and among countries.  The copyright holder from another country can file a law suit in the US.  Permission should be sought from the publisher.
G. Course Readers:  What are the legal ramifications for posting a Course Reader containing copyrighted excerpts online in a Learning Management System so that students don’t have to buy a hard copy? 
Answer:  Unless copyright has been cleared (through license, subscription or permission) this  is a violation of copyright law.  This includes articles that are downloaded.  Often, CSU has contracts with sites like JSTOR, to copy and distribute materials.  
H. Online Videos:  If an instructor refers students to a web video as required instructional material, do we have any legal grounds for obtaining that video file and captioning it? 
Answer:  Not without permission from the copyright holder.
I. Inaccessible E-Books:  When a publisher offers a truly inaccessible e-book directly to people with disabilities as its solution to dealing with alternate media requests, aren’t they failing their legal obligation? 
Answer:  Yes.  If the student purchased the book, the student has the right to have the publisher provide it in an accessible format.  If a campus converts the book into an accessible format for the student, it must make sure to do so in a way that does not violate copyright law.  For example, the campus cannot provide the converted book to anyone other than the student who purchased the inaccessible book.  
J. Accommodations Trump Copyright:  How are campuses handling copyright issues when accommodations are driving the need to caption videos?   Can an accommodation trump copyright or do you need to abandon the media?
Answer:  One law does not “trump” another.  Videos used in class as required material must be with the copyright holder’s permission, unless Fair Use applies.  This also applies to captioning the video.     

K. Database for Public Domain:  Can someone provide a list of videos that fall under Fair Use (so that copyright permission would not be needed for such videos)?

Answer:  Such a list does not exist.  However, several publishers offer lists of videos in existence and whether or not such videos are in the public domain can be determined by their age.
L. CO Copyright Statement:  Can the CO draft a standard copyright permission form for CSU campuses to use? 
Answer:  No.  This normally comes from the party providing permission.  It is possible for the CO to create a form to use when “asking” for permissions, but the copyright holder will determine what he/she will allow or disallow.
M. Inter-Library Loans:  Is it possible for CSU Libraries to provide loans to other campuses rather than captioning one video 23 times? 
Answer:  Yes, unless the captioning rights prevent it. 

N. Digital Market Place:  How will the Digital Market Place help with information about captioned material?
Answer:     From Gerry Hanley:  “There will be a variety of copyright tagging strategies – creative commons, open, all rights reserved, etc.  The meta data on all content in the DM will include a full range of accessibility descriptions including captioning.  We are working with the ATI and the American Federation for the Blind on this.”
O. Just For Laughs or A Response to Publishers:  Can I sue a publisher for being lazy and stupid when they ask Alternate Media Production teams to send them a scanned and edited electronic version of their book that they spent days or weeks converting to e-text.
Answer:  No (haw, haw) – nor should the scanned and edited electronic version be provided unless the publisher pays for the service.
P. Library Collections:  At the library, there are DVDs, music CDs, (electronic) books, (electronic) periodical databases, (electronic) course reserves; who is responsible for making these items accessible without violating copyright  (e.g. can we add captioning to a DVD)? 
Answer:  CO is looking into this.  Question is “What can we do without permissions?”
Q. Slides/Images:  Slides that art historians (and many other faculty) use, often contain images with copyright issues (both commercial sources of images, as well as images the instructor personally takes, as well as those we obtain from the Internet). If we switch these over to digital forms, which we have to provide to students, how do we handle the copyright issues (i.e. in-class presentation of this information falls under Fair Use, but electronic distribution changes this dynamic)?
Answer:  Copyright must be cleared for all copyrighted materials.  Also, just because the material is used in class does NOT mean if falls under Fair Use.  Fair Use has a four part analysis to determine whether it applies.  Often, the Teach Act will provide a methodology for using material in on-line teaching.
R. Images in PowerPoint presentations:  Faculty often prepare PowerPoint presentations with images from the Internet or scanned images from documents.  Showing these in class is okay (under Fair Use), how do we handle copyright clearance issues if we post these online (our understanding is that simply providing a citation isn't suitable). 
Answer   Images shown in class are NOT necessarily protected by Fair Use, which has a four part test to determine whether it applies.  Copyright must be considered whether material is used in class or posted on the Web.  If Fair Use does not apply, the material should not be used without permission from the copyright holder.
S. Academic Freedom:  For accessibility, we are encouraged to post instructional materials online so that students can obtain these items. Under copyright regulations, we couldn't post instructional materials that may have an image or graphic on a public website. We could post it to Blackboard (or similar CMS), but this then restricts how faculty can distribute information (and may be a concern under academic freedom). 
Answer:  You can post media to Blackboard as long as you follow applicable copyright laws.    This has nothing to do with academic freedom.  
T. What about DRM and the Digital Millennium Copyright Act?  How do we circumvent DRM material to enable accessibility? 
Answer:  You don’t.  Get the appropriate license.
U. CSU Authors/Producers:  What about our own creative materials (e.g. my PowerPoint lectures, assignments I create, videos I create and show in class, etc.), how do I then protect my own copyright rights? Should we encourage all faculty to place (c) symbols on their documents? Will there be instruction for faculty on what all the policies and procedures should be and how to follow them?
Answer:  Creating work in a tangible form confers a “common law” copyright.  The work can be registered by sending it to Washington, D.C.  The CSU does not offer this service or protect copyright.  Anyone using the © symbol is indicating that the work is registered with Copyright Office in Washington, D.C.  
V. Resources:  If faculty are required to obtain copyright clearance for all images, graphics, etc. in order to comply with accessibility issues, will resources be made available to assist faculty in obtaining this permission?
Answer:  All ATI groups on all campuses need to research this and find solutions.
W. What about students who create presentations and faculty post these materials in order for them to be accessible? How do we handle copyright issues for student-developed materials that need to be accessible (both the student's copyright rights and if they have images, graphics, etc. that are obtained from other sources such as the Internet)? If the materials from the students are not accessible, do faculty have the right to make these materials accessible?
Answer:  Whoever creates the work in the tangible format holds the copyright.  Permission to post or alter must come from the copyright holder. 
X. Training:  In general, we believe that there will need to be extensive education and resources made available to faculty to better understand copyright requirements and all the various policies and procedures that will need to be followed.
Answer:  The Chancellor’s office is considering a system-wide training where accessibility is an issue.  In the meantime, visit the CSU Pomona site below for a recent training held on their campus.

Y. YouTube:  A question was ask from SFSU regarding captioning of YouTube media as an accommodation.  
Answer:  It’s not the case that because YouTube is public that there is no copyright protection.  The first question is how is the video being shown is class?  Is it being viewed directly from YouTube or is it being downloaded and replayed from the storage device?  Also, what is the source of the video that is on YouTube?  Sometimes copyright protected material is placed on YouTube without the copyright owner’s permission or knowledge.  Without specific information about a particular video it is difficult to give a general statement about whether a particular type of use would constitute a copyright violation.  That said, it seems the likelihood of someone claiming a copyright violation in most cases would be relatively small for the use of a YouTube video unless it is obviously copyright protected (i.e., clip from a commercial film, etc.).  I think the conclusion for captioning a video for one-time use would be the same.  However, if an obviously copyrighted video is shown repeatedly – semester after semester – whether or not captioned, the risk of an infringement claim will be much greater.  The standard 4-part “fair use” analysis would also apply.
Regarding the SFSU fair use issue, the analysis is pretty much the same as above.  It’s hard to give a specific answer without knowing much more information regarding what the material is and how it will be used (4-part fair use analysis).  However, a very limited non-commercial use will most likely not trigger a copyright infringement claim, whether or not it is captioned.
A broader issue seems to be whether copyright infringement issues are discussed in class when students are asked to download material for class assignments, particularly if the likelihood is high that they will be downloading copyrighted material (videos, music, etc.).  I think the CSU should be teaching students to be very sensitive to copyright infringement issues, particularly in a class like Broadcast Electronic & Communications Arts.  The CSU should not be sending the message that it’s ok to infringe a copyright because it may be expedient to do so.
NOTE:  See “Captioning and YouTube” for information on current legislation for captioning of all commercial media on the Internet.
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