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Executive Summary

This 2003 publication is an update and extension of
earlier work published in 1995 and 1997 in the subject
area of intellectual property rights (copyright) in the
setting of large multicampus systems of public higher
education. It continues the efforts, supported by the
Statewide Academic Senate, of California State Uni-
versity (CSU) faculty, students, staff, and administra-
tive, working jointly in task force and committee set-
tings, to come to grips with the complex and changing
implications of intellectual property laws and court
decisions as they affect teaching and learning.

The document is intended to educate the CSU com-
munity on important issues regarding both copyright
and patent rights, and it makes recommendations
which call on the CSU and its local campuses to initi-
ate copyright and patent educational programs for its
faculty, staff, students, and administrators.

The two major themes of the document concern the
fair use doctrine as it applies to copyrighted materials
and the use of /icenses as the mechanism for the un-
bundling of ownership rights within the university
setting. The importance of both these themes is in-
creasing, and will continue to increase, as a conse-
quence of the application of electronic and digital
technologies in public higher education.

Specifically, the document addresses the issues of:

e author’s rights in light of new technologies and
the current legal context;

e multiple author’s rights, including situations in
which one or more students are involved in the
creation of intellectual property;

e ownership as it regards classroom materials cre-
ated in electronic formats, made available on the
World Wide Web, or otherwise distributed elec-
tronically.

Recommendations are made which are intended to
provide the CSU faculty, staff, students, and admini-



stration with necessary tools for effective teaching,
research, and learning in the 21 century: 1) the con-
tinued aggressive application of the fair use doctrine;
2) the accelerated development of licensing so as to
optimally distribute and manage intellectual property
ownership rights associated with new works and inven-
tions created by members of the CSU community; 3)
educational programs for all members of the CSU com-
munity; and 4) university assistance in negotiating intel-
lectual property agreements with publishers and with
third-party entities which develop and commercially
exploit new works and inventions.

A special section is devoted to the recently enacted
TEACH Act and to its requirements and implications
in the field of distance learning. Both its benefits and
the new requirements and responsibilities it places on
the CSU are addressed.



Introduction

In 2001, the Executive Committee of the Academic
Senate of the California State University (CSU)
created a Task Force on Intellectual Property to review
local campus and systemwide policies in the subject
area of intellectual property in light of the work done
in the early and mid-1990s by the CSU-SUNY-CUNY
Work Group on Ownership, Legal Rights of Use

and Fair Use. The Task Force also was charged to
consider the implications of recent legislation and
judicial decisions, new technologies, and the wider

use of electronic technologies as they apply to the
ownership of intellectual property. Finally, the Exec-
utive Committee charged the Task Force to review

and update as necessary the publications Fair Use

of Copyrighted Works: A Crucial Element in Educating
America (1995) and Ownership of New Works at the
University: Unbundling of Rights and the Pursuit of
Higher Learning (1997), and specifically to:

* Address the issue of author's rights in light of new
technologies and the current legal context.

 Address the issue of multiple authors' rights,
including situations in which one or more students
are involved in the creation of intellectual property.

* Address ownership issues regarding classroom
materials created in electronic formats, made
available on the World Wide Web, or otherwise
distributed electronically.

The Task Force began its work in September 2001 and
made interim reports to the Academic Senate meeting

in plenary session in January and May 2002. The final
draft of this publication was delivered to the Academic
Senate on 15 November 2002. The final report to the
Academic Senate was made at its 6 March 2003 meeting
where it received the Senate’s endorsement. Copies of
these reports are available from the Academic Senate office.

The two publications mentioned above are listed in the
References section of this publication, and in the Appen-
dix some historical information is given about the
earlier effort, the products of which appeared under



the auspices of the Consortium for Educational
Technology for University Systems (C.E.T.U.S.) —
the members of which were California State Uni-
versity, State University of New York, and City
University of New York

Both the earlier effort and this one were approached
from the premise that good university policy arises as
the result of shared governance and the work of the
Task Force benefited from the inputs of faculty, staff,
students, and administrators.

A major difference between this publication and the
earlier ones is that the Task Force has attempted to
address topics associated with patents as well as
copyright. The work in the 1990s focused solely on
copyright.

Purpose
This publication addresses several important points:

» The effectiveness of higher education requires a
thorough understanding of the fair-use doctrine.

 Faculty and students, in particular, necessarily
apply the fair-use doctrine as they perform their
work.

» Newly enacted copyright law pertaining to distance
education known as the TEACH Act will assist
those who are teaching in this arena, but it is com-
plex and requires a substantial effort by the uni-
versity so as to qualify for access to its benefits.

* The initial ownership of newly created intellectual
property in traditional university settings, and the
subsequent disposition of the associated ownership
rights, often has been unguided — sometimes to the
detriment of teaching, learning, and research.

» The effectiveness of higher education requires a
better understanding of how ownership rights
associated with new intellectual property promote
the mutual benefit of faculty, staff, and students
and their learning communities.



* New models for the allocation of intellectual rights,
based on licensing agreements which anticipate the
influence of new technologies on teaching, learning,
research, and creative activity in American univer-
sities must be designed and implemented.
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PART |

THE FOUNDATION FOR INTELLECTUAL
PROPERTY POLICIES IN THE ACADEMIC
SETTING

SECTION 1  University Guidelines for Intellectual
Property

The following guidelines are an attempt to provide
the nexus between the subject of intellectual prop-
erty and the mission of higher education. The
management and administration of matters related
to university contracts, licenses, policies, and
guidelines which bear on the creation, ownership,
storage, transmission, and use of intellectual
properties should:

e Foster the creation of the best possible quality
new intellectual properties so as to further the
academic mission of higher education.

¢ Foster the dissemination of new knowledge
and the maintenance of high academic standards.

e Provide incentive for university faculty, staff,
and students to fully participate in the creation and
use of intellectual properties.

e Recognize that newly created intellectual prop-
erties in a university setting come in a wide
variety of specific contexts and media. None-
theless, strong mutual interests are shared
among the university, the faculty, the staff, and
the students in the appropriate allocation of the
ownership rights associated with intellectual
properties which are created and invented in the
academic setting.

e Support the concept that the ownership of intel-
lectual property rights is not necessarily an
“all-or-nothing” proposition. Rather, the set of
rights that belongs to the owners of intellectual



properties should be allocated so as to optimally
support the mutual interests of the university,
faculty, staff, and students.

e Foster within the university community the
continued collective and individual ability to
access, acquire, and store information and copy-
righted works, to help scholars and students
in the proper use and citation of the works of
others, and to maintain coordination and contact
with the world of publishers and other informa-
tion providers.

¢ Foster within the university community the con-
tinued collective and individual ability to invent,
develop, and perfect patentable creations and
devices, to make lawful uses of the patents held
by others, and to maintain contacts and coordina-
tion with the world of technology development
and transfer.

¢ Ensure that university contracts, licenses, policies,
and guidelines appropriately address the challenges
and opportunities presented as technologies and
cultures continue to evolve and affect the practices
of higher education.



SECTION 2

Principles of Good Practices
in the Academic Setting

The following principles of good practices pro-
vide some operational interpretation which can
be used in designing and improving intellectual
property policies in the CSU.

Intellectual property arrangements and
resolution of intellectual property concerns
shall not chill the creative development and
dissemination activities that are essential to
academic freedom and to the mission of
higher education.

e Practical arrangements for intellectual property
ownership, for the licensing of ownership rights,
and for the allocation of revenues (if any) shall
optimally support and foster the ongoing
development and dissemination of intellectual
properties in the CSU.

e Local campus policies shall address faculty, staff,
and students as creator(s) of intellectual properties.

e Decisions regarding the ownership of intellectual
property in the academic setting shall be decided
such that ownership resides and remains with the
faculty, staff, and student creator(s) of the property
unless a prior, written agreement to the contrary
exists.

e In all cases, matters of ownership of intellectual
property — and subsequent licensing of intellectual
property rights, and the allocation of revenues
(if any) — shall be decided in a fair and equitable
manner.

e Students shall be deemed to own their creations
and inventions made in pursuit of their academic
instructional program.



Unbundling the exclusive rights of copyright and
patent ownership (by means of exclusive and
non-exclusive licensing) is the best way to advance
the mission of the CSU. Thus, the main purpose
of intellectual property ownership in the academic
setting is to provide the means of appropriately
licensing ownership rights and legal uses.

e Where the copyright to a work or the patent to an
invention created at the CSU is owned by the author(s)
or inventor(s) — the usual case — the local campus or
university might be interested in a standard agreement
with the author(s) or inventor(s) which allocates
(licenses) to the university the ability to exercise rights
without obtaining permission from the intellectual
property rights owner(s).

e If the copyright to a work or patent to an invention
created at the CSU is owned by the university, the
creator(s) or inventor(s) of the work might be inter-
ested in a standard agreement with the university
which allocates (licenses) to a creator or inventor the
ability to exercise rights without obtaining permission
from the university owner.

The faculty, staff, students, and administrations of
the CSU must adhere to federal and state intellectual
property laws and regulations.

e The CSU is responsible for providing an on-going
educational program which shall inform the faculty,
staff, students, and administrators of the university
about the law and policy relevant to the four areas of
intellectual property: copyright, patent, trademark, and
trade secret.

e Current trends in American public higher education
increase the importance of and the role played by
intellectual property. The administrative support for the
necessary activities related to intellectual property — for
example, copyright management, copyright clearance, and
patentability — must be increased. Initiatives are neces-
sary at both the systemwide and local campus levels.

14



e Faculty, staff, students, and administrators need to
become better informed about the real costs associated
with traditional stewardship of intellectual property —
the cost of multiple licensing agreements or the loss of
access that sometimes follows for assignment of copy-
right to academic works.

e The mission of the university is advanced when its
faculty, staff, and students honor, protect, and aggressively
use the fair-use exclusion that is provided by the federal
copyright law.

In the cases of faculty and staff, collectively bargained
MOU language shall be used whenever possible to
address and clarify such concepts as compensation,
normal and ordinary university support, and extraord-
inary university support.

¢ Any extraordinary university support provided for a
faculty member, a staff member, or a student does not
include such things as the reassigned time, paid or unpaid
leaves, and the normal and ordinary university support or
facilities that are accessible in connection with normal
duties or academic instructional programs.

15



PART I

FAIR USE OF COPYRIGHTED WORKS

SECTION 1

The Imperative for Sound University

Policy on Copyright

Copyright law is in transition, and many of the changes
have direct and profound consequences for universities.
Not only are universities increasingly affected by the
law, but they have an extraordinary opportunity to in-
fluence the development of copyright law and related
practices. If universities fail to provide initiative on
copyright issues, other parties will exert their influence
to shape the law for purposes which do not necessarily
advance teaching, learning, and scholarship.

Examples of recent developments in the law include:

e The enactment of the Digital Millennium Copyright

Act in 1998, which secures “technological restrictions”

on access to copyrighted works, and has the potential
of placing many of our own materials outside the
the reach of scholars, teachers, and students.

e The extension of the term of protection for copyright

to life of the author plus 70 years, which has the direct
effect of keeping more materials under copyright pro-

tection and outside the public domain.

e The proposal of various interpretation standards of
fair use from the “Conference on Fair Use,” most of
which standards are highly meticulous and would
have the effect of constraining the law.

e The expansion of copyright protection to the trans-
mission of sound recordings, which puts in place
an elaborate set of regulations with a detailed fee
schedule for many uses of music and other sound
recordings.

16



e The enactment of California law addressing rights to
lectures and other instructional materials but raising
new responsibilities for good management of class-
room activities.

e The new copyright provisions signed into law in
2003, known as the “TEACH Act,” allows greater
use of copyrighted works in distance education,
subject to the careful and thorough implementa-
tion of policies, procedures, and restrictions.

Most of the latest developments in copyright law are
a direct response to changing educational needs and
innovative technologies. New technology allows
digital conversion of images and text, creation of
multimedia composite works, transmission of data

to remote locations, and teaching of students who are
located far beyond the campus bounds. These active-
ties often are central to innovative and effective
scholarship. They also are imperative to the exchange
of ideas upon which the academy is based and to the
success of America's commitment to mass higher
education in a democratic society.

Several recent events dramatize the fluid state of
copyright law, the ever-present opportunity for
change, and the fragility of the university's interest
in safeguarding fair use as a crucial aspect of the
innovative deployment of essential information
resources.

Erosion of Fair Use

A series of court rulings threatens the application
of fair use to such common pursuits as photocopy-
ing for research, teaching, learning, scholarship,
and even quoting from historical manuscripts. The
reasoning in these cases will no doubt extend to
newer technologies. Other developments related
to fair use:

e The “Conference on Fair Use” held meetings
through the mid-1990s, and in 1998 issued a
final report with proposed “fair-use guidelines”
on such topics as creation of multimedia tools,
distance learning, and the use of digital images.

17



Those guidelines are largely endorsed by copy-
right owners, but have faced intense criticism
from some educators and librarians.

e The DMCA, enacted in 1998, purported to pre-
serve fair use, but as a practical matter the DMCA
secures the right to “lock” materials behind tech-
nological controls. If they cannot be accessed,
they cannot be used — even if within the law.

e The growth of licensing has established greater
reliance on contractual terms for the proper use
of materials, rather than a primary reliance on
the law. The result may be greater or less restrict-
tion, but the “rules of use” will vary from one
resource to the next, and will depend on the atti-
tude and bargaining strength of the parties to the
licensing agreement

Many of these developments often have the effect
of placing more materials farther from the reach of
faculty, librarians, and students, and the availability
of those materials for study increasingly will be
subject to payment of a license fee.
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Section 2

Fair Use and the Pursuit of Higher
Education: A Statement of Principles

The Need to Address Fair Use

It is urgent, timely, and in the best interests of
higher education that our universities raise a
coordinated voice to address the topic that is
known as the “fair use” of copyrighted works.

For many years, the fair-use doctrine has been
under debate in several different forums —

locally, nationally, and internationally. The debate
involves both public and proprietary interests.

It arises because of the changing dynamic between
the broad sweep of “intellectual properties” and the
deployment of powerful and rapidly evolving
communications techniques and infrastructures.
These developments already have demon-

strated their significant consequences for higher
education and will have more pervasive effects

in the future. Thus, we advance this statement

of educational principle.

The Legal Framework of Fair Use

Fair use today is embodied in Section 107 of

the U.S. Copyright Act, and it exempts limited
uses of materials from infringement liabilities.

As detailed in Part II, Section 3 of this publication,
the full text of the fair-use statute makes clear

that the right of fair use is specifically applicable
to teaching, research, and scholarship, and that

its scope depends on the four statutory factors.
These four factors are open to diverse interpret-
tations; the law offers virtually no details for
determining which activities may be safely allowed.

The Statement of Principles

The law's flexibility is an opportunity and a chal-
lenge. It is an opportunity to expand and apply
the fair-use doctrine to diverse and changing
requirements in an effort to be fair to all parties.
It is also a challenge to apply fair use amidst rela-
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tive uncertainty, and new interpretations often
do not favor educational needs. The four principles
stated below serve to focus attention on these needs.

Higher education's legitimate right to use
copyrighted works must be protected.

The fundamental mission of higher education

is to advance and disseminate knowledge. This
mission is realized through the use of various
information formats, learning environments, and
modes of delivery without unreasonable copy-
right restrictions. The goals and objectives that
we set in order to accomplish our mission require
the ability to explore, analyze, and exchange
information. The effectiveness of our work
depends on our right to make creative and bal-
anced fair use of copyrighted works.

To succeed, all members of the college and
university community must have reliable access

to a wide variety of materials for teaching, learn-
ing, scholarship, and personal study. The materials
also need to be stored and retrieved across the full
range of the ever-richer diversity of useful elec-
tronic and traditional formats.

Fair use in the electronic era must allow that
access when and where it is needed, without

the burden of myriad negotiated transactions,
and consistent with the constitutional objective
that copyright “promote the progress of science.”

Freedom of access to information, regard-
less of its format, is essential for the creative
and learning processes.

Higher education must make use of the full range

of means for accessing and utilizing various works
which are protected by copyright law in both elec-
tronic environments and in traditional environments.
Fair use is a historically important doctrine which

is essential to fulfilling our higher education ob-
jectives. Fair use allows the academy to respond to
the dynamic nature of the educational process and
to the evolving formats of information resources.



Fair use allows an otherwise rigid copyright system
to respond to the fluctuating volume of available
information and to the changing demands for its use.
Fair use allows all members of the university com-
munity to sample the broadest possible range of
ideas, to build new works upon the old, and to facili-
tate equal access to copyrighted works within the
reasonable limits of the law.

Higher education's right of fair use in the
electronic era must continue unencumbered by
terms of commercial licenses or transaction fees.

Fair use is the crucial legal provision that allows
our educational system to be assured of enriching
the student experience and of realizing its research
objectives with the widest array of knowledge and
insights. It provides the necessary educational op-
portunity that enables our institutions of higher
education to prepare students for success in the
world economy.

Colleges and universities have supported, and

will continue to support, the economic and creative
incentives of copyright owners. But higher educa-
tion also must support an expansive and flexible
view of fair use in order to assure the fullest pos-
sible sharing of knowledge and to meet the un-
predictable demands of teaching, learning, and
scholarship, regardless of information format,
learning environment, or mode of delivery.

Higher education has an obligation to educate
its constituencies about intellectual properties

and about the lawful uses of copyrighted material.

The remainder of this part of this publication is
presented as a first step in the discharge of this
educational obligation among the constituencies
of higher education. In this regard, it is impor-
tant for higher education to take the initiative in
an effort to achieve the appropriate balance in
matters related to the evolving interpretation of
the fair-use doctrine.
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SECTION 3

Fair Use: Overview and Meaning
For Higher Education

Copyright law begins with the premise that

the copyright owner has exclusive rights to
many uses of a protected work, notably rights
to reproduce, distribute, make derivative works,
and publicly display or perform the work. But
the Copyright Act also sets forth several impor-
tant exceptions to those rights. Key statutes
make specific allowance for concerns such as
distance learning, backup copies of software,
and some reproductions made by libraries. The
best known and most important exception to
owners' rights is fair use.

The Fair-Use Statute

The following is the full text of the fair-use statute
from the U.S. Copyright Act.

Section 107 of the Copyright Act of 1976.
Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106

and 1064, the fair use of a copyrighted work,
including such use by reproduction in copies or
phonorecords or by any other means specified in that
section, for purposes such as criticism, comment,
news reporting, teaching (including multiple copies
for classroom use), scholarship, or research, is not
an infringement of copyright.

In determining whether the use made of a work

in any particular case is a fair use the factors to

be considered shall include —

1) the purpose and character of the use, including
whether such use is of a commercial nature or
is for nonprofit educational purposes;

2) the nature of the copyrighted work;

3) the amount and substantiality of the portion used
in relation to the copyrighted work as a whole; and
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4) the effect of the use upon the potential market for
or value of the copyrighted work.

The fact that a work is unpublished shall not itself
bar a finding of fair use if such finding is made upon
consideration of all the above factors. (Emphasis added)

The Meaning of the Four Factors

While fair use is intended to apply to teaching,
research, and other such activities, a crucial point
is that an educational purpose alone does not make
a use fair. The purpose of the use is, in fact, only
one of four factors that users must analyze in order
to conclude whether or not an activity is lawful.

Moreover, each of the factors is subject to interpret-
tation as courts struggle to make sense of the law.
Some interpretations, and their subsequent recon-
struction by policy-makers and interest groups,

have been especially problematic. For example,
some copyright analysts have concluded that if a
work being used is a commercial product, the
“nature” factor weighs against fair use. Their view
is that no clip from a feature film or copy from

a trade book could survive that fair-use factor. Simi-
larly, some commentators argue that if a license

for the intended use is available from the copyright
owner, the action will directly conflict with the
market for licensing the original. Thus, the avail-
ability of a license will itself tip the “effect” factor
against fair use. Neither of these simplistic construc-
tions of fair use is a valid generalization, yet they are
rooted in some truths under limited circumstances.
Only one conclusion about the four factors is reliable:
each situation must be evaluated in light of the
specific facts presented.

The following are brief explanations of the four
factors from the fair-use statute. All four factors
which affect fair use must be taken into account
before reaching a conclusion.



Purpose

Congress favored nonprofit educational

uses over commercial uses. Copies used in
education, but made or sold at monetary profit,
may not be favored. Courts also favor uses that
are “transformative” or that are not mere
reproductions. Fair use is more likely when the
copyrighted work is “transformed” into some-
thing new or of new utility, such as quotations
incorporated into a paper and, perhaps, pieces of
a work mixed into a multimedia product for use
in teaching or included in a commentary on, or
criticism of, the original. For teaching purposes,
however, multiple copies of some works are spe-
cifically allowed, even if not “transformative.”
The Supreme Court underscored that conclusion
by focusing on these key words in the statute:
“including multiple copies for classroom use.”

Nature

This factor examines characteristics of the

work being used. It does not refer to attributes
of the work that one creates by exercising fair
use. Many characteristics of a work can affect
the application of fair use. For example, several
recent court decisions have concluded that the
unpublished “nature” of historical correspond-
dence can weigh against fair use. The courts
reasoned that copyright owners should have the
right to determine the circumstances of “first
publication.” The authorities are split, however,
on whether a published work that is currently
out of print should receive special treatment.
Courts more readily favor the fair use of nonfic-
tion rather than fiction. Commercial audiovisual
works are generally subject to less fair use than
are printed works. A consumable workbook will
most certainly be subject to less fair use than will
a printed social science text.

Amount

Amount is both quantitatively and qualitatively
measured. No exact measures of allowable quan-
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tity exist in the law. Quantity must be evaluated
relative to the length of the entire original and
the amount needed to serve a proper objective.
One court has ruled that a journal article alone
is an entire work; any copying of an entire work
usually weighs heavily against fair use. Pictures
generate serious controversies, because a user
nearly always wants the full image or the full
“amount.” Motion pictures are also problematic
because even short clips may borrow the most
extraordinary or creative elements. One may
also reproduce only a small portion of any work
but still take “the heart of the work.” The “sub-
stantiality” concept is a qualitative measure that
may weigh against fair use.

Effect

Effect on the market is perhaps even more
complicated than the other three factors. Some
courts have called it the most important factor
although such rhetoric is often difficult to vali-
date. This factor fundamentally means that when
one makes a copy of a copyrighted work, for
which a purchase of a commercially available
copy should, theoretically, have been made,

then this set of circumstances weighs against

fair use regardless of personal willingness or
ability to pay for such purchase. “Effect” is
closely linked to “purpose.” If your purpose

is research or scholarship, market effect may be
difficult to prove. If your purpose is commercial,
then effect is presumed. Occasional quotations or
photocopies may have no adverse market effects,
but reproductions of software and videotapes can
make direct inroads on the potential markets for
those works.

Weighing and Balancing the Factors

A central tenet of this analysis is that fair use is
a flexible doctrine that Congress wanted us to
test and adapt for changing needs and circum-
stances. The law provides no clear and direct
answers about the scope of fair use and its
meaning in specific situations. Instead, we are
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compelled to return to the four factors and reach
creative and responsible conclusions about the
lawfulness of our activities. People will always
differ widely on the applicability of fair use,
but any reliable evaluation of fair use must
depend upon a reasoned analysis of the four
factors of fair use. The four factors need not all
lean in one direction. If most factors lean in
favor of fair use, the activity is allowed; if
most lean in the opposite direction, the action
will not fit the fair-use exception and may
require permission from the copyright owner.

Examples of Fair-Use Cases

While courts have ruled on many fair-use cases,
few are directly related to higher education.
Nevertheless, many cases do offer valuable guid-
ance for the meaning of fair use at colleges and
universities. Here is a sample of such cases, with
an indication of how courts apply the four factors
of fair use.

Basic Books, Inc. v. Kinko's Graphics Corp.,
758 F.Supp. 1522 (S.D.N.Y. 1991)

Kinko's was held to be infringing copyrights when
it photocopied book chapters for sale to students as
“coursepacks” for their university classes.

Purpose: When conducted by Kinko's, the
copying was for commercial purposes and not for
educational purposes.

Nature: Most of the works were factual —
history, sociology, and other fields of study — a
factor which weighed in favor of fair use.

Amount: The court analyzed the percentage
of each work, finding that 5 to 25 percent of
the original full book was excessive.

Effect: The court found a direct effect on the
market for the books because the coursepacks
directly competed with the potential sales of the
original books as assigned reading for the students.
Three of the four factors leaned against fair use.
The court specifically refused to rule that all
coursepacks are infringements, requiring instead

26



that each item in the “anthology” be individually
subject to fair-use scrutiny.

Maxtone-Graham v. Burtchaell, 803 F.2d
1253 (2d Cir. 1986)

In 1973, the plaintiff wrote a book based on
interviews with women about their own preg-
nancies and abortions. The defendant wrote
his own book on the same subject and sought
permission to use lengthy excerpts from the
plaintiff's work. The plaintiff refused permis-
sion, and the defendant proceeded to publish
his work with the unpermitted excerpts.

Purpose: Although the defendant's book
was published by a commercial press with the
possibility of monetary success, the main
purpose of the book was to educate the public
about abortion and about the author's views.

Nature: The interviews were largely factual.

Amount: Quoting 4.3 percent of the
plaintiff's work was not excessive, and the
verbatim passages were not necessarily central
to the plaintiff's market.

Effect: The court noted that the plaintiff's
work was out of print and not likely to appeal
to the same readers.

This court affirmed that quotations in a subse-
quent work are permissible, sometimes even
when they are lengthy. Implicit throughout the
case is the fact that the plaintiff was unwilling to
allow limited quotations in a book that argued an
opposing view of abortion; thus, fair use became
the only effective means for the second author

to build meaningfully on the scholarly works of
others.

Encyclopaedia Britannica Educational Corp. v.
Crooks, 542 F.Supp. 1156 (W.D.N.Y. 1982)

For-profit producers of educational motion pictures
and videos sued a consortium of public school
districts, which was systematically recording pro-
grams as they were broadcast on public television



stations and providing copies of the recordings to
member schools.

Purpose: The court was largely sympathetic
with the educational purpose.
Nature: Although the films had educational
content, they were commercial products intended
for sale to educational institutions.
Amount: The defendant was copying the en-
tire work and retaining copies for as long as 10 years.
Effect: The copying directly competed with
the plaintiff's market for selling or licensing
copies to schools.

The court had little trouble concluding that the
activities were not fair use.

American Geophysical Union v. Texaco Inc.,
60 F.3d 913 (2d Cir. 1995)

The court ruled that photocopying of individual
journal articles by a Texaco scientist for his own
research needs was not fair use. The court amended
its opinion to limit the ruling to “systematic” copy-
ing that may advance the profit goals of the larger
organization.

Purpose: While research is generally a
favored purpose, the ultimate purpose was to
strengthen Texaco's corporate profits. Moreover,
exact photocopies are not “transformative”;
they do not build on the existing work in a
productive manner.

Nature: The articles were factual, which
weighs in favor of fair use.

Amount: An article is an independent work,
so copying the article is copying the entire
copyrighted work.

Effect: The court found no evidence that
Texaco reasonably would have purchased more
subscriptions to the relevant journals, but the
court did conclude that unpermitted photo-
copying directly competes with the ability of
publishers to collect license fees. According to
the court, the Copyright Clearance Center
(CCC) provides a practical method for paying



fees and securing permissions, so the copying
directly undercuts the ability to pursue the
market for licensing through the CCC.

Despite an impassioned dissent from one judge
who argued for the realistic needs of researchers,
the court found three of the four factors weighing
against fair use in the corporate context.

Los Angeles Times v. Free Republic, 54
U.S.P.Q.2D 1453 (C.D. Cal. 2000)

A bulletin board website allowed members to post
full articles from newspapers in order to generate
awareness and discussion of various subjects.
Access to the site was unrestricted. The defendant
was a for-profit corporation but was in the process
of seeking nonprofit tax status and did not charge
for access to materials on its website.

Purpose: The articles were copied directly
from the news sources and were not “transformative.’
The judge also rejected the defendant’s argument
that a simple link to the source of the news article
was insufficient for the purposes of the bulletin
board. While the court generally favored the claim
of a “nonprofit” use, the court still found that posting
the articles was drawing readers away from the
commercial websites where the articles originated.

Nature: The articles are predominately factual,
tipping the factor in favor of fair use.

Amount. The website included the full text of
the articles, and the court found that the copying
was more extensive than necessary to accomplish
the defendant’s objectives.

Effect. The newspapers were seeking to exploit
the market for the articles and draw traffic to their
websites; the defendant was “usurping” the
copyright owner’s potential markets.

2
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SECTION 4

New Copyright Law for Distance
Education: The TEACH Act

The use of existing copyright-protected materials

in distance education has been a topic of many
discussions, reports, and publications. The subject
of this section is newly enacted copyright law which
deals directly with this topic. The reader must keep
in mind the fact that none of the provisions of the
TEACH Act affects in any way the fair-use exclu-
sion which is treated in Part II of this publication.
Fair-use in distance education remains crucially
important to higher education and stands, without
any change.

This summary of the TEACH Act was originally
produced for publication by the American Library
Association on its website:
http://www.ala.org/washoff/teach.html

As of this writing, the bill has been passed by
Congress, and signed into law.

New Copyright Law for Distance Education:
The Meaning and Importance of the TEACH Act

Revision: September 30, 2002

Prepared by:
Kenneth D. Crews
Professor of Law
Director, Copyright Management Center
Indiana University School of Law-Indianapolis
Email: kcrews @ iupui.edu
Website: www.copyright.iupui.edu

Prepared for:
the American Library Association
in furtherance of a project to develop and
disseminate information resources related to
copyright and distance education.
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Introduction: The New Legislation

Of great importance to the use of new technolo-
gies in innovative education, on October 4, 2002
Congress enacted the “Technology, Education and
Copyright Harmonization Act,” commonly known
as the “TEACH Act.” Long anticipated by educa-
tors and librarians, the new law will demand a full
reconsideration of the ability to use existing copy-
right-protected materials in distance education. The
law is a complete revision of the current Section
110(2) of the U.S. Copyright Act, and one of its
fundamental objectives is to strike a balance be-
tween protecting copyrighted works, while permi-
tting educators to use those materials in distance

education. If educators remain within the boundaries

of the law, they may use certain copyrighted works
without permission from, or payment of royalties
to, the copyright owner — and without copyright
infringement.

The new law offers many improvements over the
previous version of Section 110(2), but in order to
enjoy its advantages, colleges, universities, and
other qualified educational institutions will need

to meet the law’s rigorous requirements. Educators
will not be able to comply by either accidental
circumstances or well-meaning intention. Instead,
the law calls on each educational institution to
undertake numerous procedures and involve the
active participation of many individuals.

This paper principally summarizes the new stan-
dards and requirement established by the TEACH
Act. The statutory language itself is often convo-
luted and does not necessarily flow gracefully.
This paper accordingly isolates the various require-
ments and benefits of the new law and organizes
them in a manner that may be helpful to educators
and others seeking to understand and comply with
the law. This paper will also suggest strategies
and implementation methods that an educational
institution may choose to follow. In general, this
paper will outline the benefits of the TEACH Act
and organize the law’s requirements into three
groups of duties that may be assigned to three divi-
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sions within a college or university for implementa-
tion: duties of institutional policymakers; duties of
information technology officials; and duties of
faculty members or other instructional staff. In

this multifaceted process, librarians will also find
an important role.

Background of Copyright Law

To understand the magnitude of the issues at stake,
one needs to comprehend not only the growth of
distance education, but also the expansion of copy-
right protection. Much of the material used in edu-
cational programs — in the classroom or through
“transmission” — is protected under copyright law.
Copyright protection vests automatically in nearly
all works that are “original works of authorship”
and “fixed in any tangible medium of expression”
(Section 102(a)). Hence, most writings, images,
artworks, videotapes, musical works, sound re-
cordings, motion pictures, computer programs,

and other works are protected by copyright law.
That protection applies even if the work lacks any
form of “copyright notice” and is not registered
with the U.S. Copyright Office. Some works are

in the “public domain” and do not have copyright
protection. For example, works of the U.S. govern-
ment are generally barred from copyright protection,
and the copyrights on other works eventually expire.
Copyrights today usually last through the life of the
author, plus seventy years. Quite simply, the law
protects vast quantities of works for many, many
years.

When educators use any of these works in their
teaching, they are using copyright-protected mater-
ials. Among the rights of copyright owners are
rights to make copies and rights to make public
performances and public displays of the works.

An assembled — or even dispersed — group of stu-
dents may well constitute the “public” under the
law. Consequently, educators frequently incur pos-
sible violations of owners’ rights whenever they
copy materials as handouts, upload works to web-
sites, “display” slides or other still images, or “per-
form” music, videos, and other works. In the con-
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text of traditional, face-to-face teaching, educators
long have debated the application of “fair use” to
making copies, and the Copyright Act since 1976

has included a relatively simple and broad provision
allowing “performances” and “displays” in the face-
to-face classroom setting (Section 110(1)). The rules
for distance education, however, are significantly
different. Both the meaning of fair use and the details
of the specific statute (Section 110(2)) become much
more rigorous when the materials are uploaded to
websites, transmitted anywhere in the world, and

are easily downloaded, altered, or further transmitted
by students and other users — all posing possible threats
to the interests of copyright owners.

Context of Distance Education

Comprehending the practical implications of the new
legislation also requires understanding the congres-
sional vision of “distance education” and the relation-
ship between educators and the institution. The
TEACH Act is a clear signal that Congress recognizes
the importance of distance education, the significance
of digital media, and the need to resolve copyright
clashes. The new law is, nevertheless, built around a
vision that distance education should occur in discrete
installments, each within a confined span of time, and
with all elements integrated into a cohesive lecture-
like package.

In other words, much of the law is built around permit-
ting uses of copyrighted works in the context of “medi-
ated instructional activities” that are akin in many
respects to the conduct of traditional classroom sessions.
The law anticipates that students will access each “ses-
sion” within a prescribed time period and will not neces-
sarily be able to store the materials or review them later
in the academic term; faculty will be able to include
copyrighted materials, but usually only in portions or
under conditions that are analogous to conventional
teaching and lecture formats. Stated more bluntly, this
law 1s not intended to permit scanning and uploading

of full or lengthy works, stored on a website, for students
to access throughout the semester — even for private
study in connection with a formal course.



The TEACH Act suggests another general observation:
Many provisions focus entirely on the behavior of
educational institutions, rather than the actions of
instructors. Consequently, the institution must impose
restrictions on access, develop new policy, and dissemi-
nate copyright information. The institution is allowed

to retain limited copies for limited purposes, but the
statute indicates nothing about whether the individual
instructor may keep a copy of his or her own instructional
program. Most important, educational institutions are
probably at greater risk than are individuals of facing
infringement liability, and individual instructors most
likely will turn to their institutions for guidance about
the law. These circumstances will probably motivate
institutions to become more involved with oversight of
educational programs and the selection and use of
educational materials. This substantive oversight may
raise sensitive and important issues of academic freedom.

One consequence of these developments is apparent:
The pursuit and regulation of distance-education
programs will become increasingly centralized within
our educational institutions. Because the law calls
for institutional policymaking, implementation of
technological systems, and meaningful distribution
of copyright information, colleges and universities
may well require that all programs be transmitted
solely on centralized systems that meet the prescribed
standard. Because the law permits uses of only certain
copyrighted materials, institutions will feel compelled
to assure that faculty are apprised of the limits, and
some colleges and universities will struggle with
whether to monitor the content of the educational
programming.

Some news announcements anticipating the TEACH
Act have suggested that the use of materials in dis-
tance education will be on a par with the broad rights
of performance and display allowed in the face-to-face
classroom. This characterization of the law neglects
the many differences between the relevant statutes.

In the traditional classroom, the Copyright Act long
has allowed instructors to “perform” or “display”
copyrighted works with few restrictions (Section 110(1)).
By contrast, both the previous and the new versions

of the statute applicable to distance education are
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replete with conditions, limits, and restrictions. Make
no mistake: While the TEACH Act is a major improve-
ment over the previous version of Section 110(2), the
law still imposes numerous requirements for distance
education that reach far beyond the modest limits in
the traditional classroom.

Benefits of the TEACH Act

The primary benefit of the TEACH Act for educators
is its repeal of the earlier version of Section 110(2),
which was drafted principally in the context of closed-
circuit television. That law permitted educators to
“perform” only certain types of works and generally
allowed transmissions to be received only in classrooms
and similar locations. These restrictions, and others,
usually meant that the law could seldom apply to the
context of modern, digital transmissions that might
utilize a range of materials and need to reach students
at home, at work, and elsewhere. The new version of
Section 110(2) offers these explicit improvements:

Expanded range of allowed works. The new law
permits the display and performance of nearly all
types of works. The law no longer sweepingly
excludes broad categories of works, as did the former
law. However, a few narrow classes of works remain
excluded, and uses of some types of works are subject
to quantity limitations.

Expansion of receiving locations. The former law
limited the transmission of content to classrooms and
other similar location. The new law has no such
constraint. Educational institutions may now reach
students through distance education at any location.

Storage of transmitted content. The former law

often permitted educational institutions to record

and retain copies of the distance-education transmis-
sion, even if it included copyrighted content owned

by others. The new law continues that possibility.

The law also explicitly allows retention of the content
and student access for a brief period of time, and it
permits copying and storage that is incidental or neces-
sary to the technical aspects of digital transmission
systems.
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Digitizing of analog works. In order to facilitate digital
transmissions, the law permits digitization of some
analog works, but in most cases only if the work is not
already available in digital form.

None of these benefits, however, is available to educa-
tors unless they comply with the many and diverse
requirements of the law. The rights of use are also
often limited to certain works, in limited portions, and
only under rigorously defined conditions. The remain-
der of this paper examines those requirements.

Requirements of the TEACH Act

This paper groups the law’s many new requirements
according to the unit within the institution that will
likely be responsible for addressing or complying
with each.

Duties of Institutional Policymakers

1. Accredited nonprofit institution. The benefits of
the TEACH Act apply only to a “government body
or an accredited nonprofit educational institution.”
In the case of post-secondary education, an “accredi-
ted” institution is “as determined by a regional or
national accrediting agency recognized by the Coun-
cil on Higher Education Accreditation or the United
States Department of Education.” Elementary and
secondary schools ““shall be as recognized by the
applicable state certification or licensing procedures.”
Most familiar educational institutions will meet this
requirement, but many private entities — such as for-
profit subsidiaries of nonprofit institutions — may not
be duly “accredited.”

2. Copyright policy. The educational institution must
“Institute policies regarding copyright,” although the
language does not detail the content of those policies.
The implication from the context of the statute, and
from the next requirement about “copyright informa-
tion,” suggests that the policies would specify the
standards educators and others will follow when incor-
porating copyrighted works into distance education.
For most educational institutions, policy development
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is a complicated process, involving lengthy delibera-
tions and multiple levels of review and approval. Such
formal policymaking might be preferable, but informal
procedural standards that effectively guide relevant
activities may well satisfy the statutory requirement.

In any event, proper authorities within the educational
institution need to take deliberate and concerted action.

3. Copyright information. The institution must “pro-
vide informational materials” regarding copyright, and
in this instance the language specifies that the materials
must “accurately describe, and promote compliance
with, the laws of United States relating to copyright.”
These materials must be provided to “faculty, students,
and relevant staff members.” Some of this language is
identical to a statutory requirement that educational
institutions might already meet regarding their potential
liability as an “online service provider.” In any event,
the responsibility to prepare and disseminate copyright
information is clear; institutions might consider develop-
ing websites, distributing printed materials, or tying

the information to the distance-education program,
among other possible strategies.

4. Notice to students. In addition to the general distri-
bution of informational materials, the statute further
specifies that the institution must provide “notice to
students that materials used in connection with the
course may be subject to copyright protection.” While
the information materials described in the previous
section appear to be more substantive resources detail-
ing various aspects of copyright law, the “notice” to
students may be a brief statement simply alerting the
reader to copyright implications. The notice could be
included on distribution materials in the class or per-
haps on an opening frame of the distance-education
course. Taking advantage of electronic delivery cap-
abilities, the educational materials may include a brief
“notice” about copyright, with an active link to more
general information resources.

5. Enrolled students. The transmission of content
must be made “solely for . . . students officially enrol-
led in the course for which the transmission is made.”
The next section will examine the technological re-
strictions on access, but in addition, the law also
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requires that the transmission be “for” only these
specific students. Thus, it should not be broadcast
for other purposes, such as promoting the college

or university, generally edifying the public, or shar-
ing the materials with colleagues at other institutions.
Educators might address this requirement through
technological restrictions on access, as mentioned

in the following section.

Duties of Information Technology Officials

1. Limited access to enrolled students. The new
law calls upon the institution to limit the transmis-
sion to students enrolled in the particular course
“to the extent technologically feasible.” Therefore,
the institution may need to create a system that
permits access only by students registered for that
specific class. As a practical matter, the statute
may lead educational institutions to implement
technological access controls that are linked to
enrollment records available from the registrar’s
office.

2. Technological controls on storage and dissemi-
nation. While the transmission of distance education
content may be conducted by diverse technological
means, an institution deploying “digital transmis-
sions” must apply technical measures to prevent
“retention of the work in accessible form by recipi-
ents of the transmission . . . for longer than the class
session.” The statute offers no clarification about
the meaning of a “class session,” but language through-
out the statute suggests that any given transmission
would require a finite amount of time, and students
would be unable to access it after a designated time.
Also, in the case of “digital transmissions,” the insti-
tution must apply “technological measures” to pre-
vent recipients of the content from engaging in “un-
authorized further dissemination of the work in acces-
sible form.” Both of these restrictions address con-
cerns from copyright owners that students might
receive, store, and share the copyrighted content.
Both of these provisions of the statute call upon the
institution to implement technological controls on
methods for delivery, terms of accessibility, and
realistic abilities for students to download or share
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copyrighted content. These provisions specifically
demand application of “technological measures” that
would restrict uses of the content “in the ordinary
course of their operations.” In other words, when

the restrictive controls are used in an “ordinary” man-
ner, they will safeguard against unauthorized repro-
duction and dissemination. This language apparently
protects the institution, should someone “hack” the
controls and circumvent imperfect technology.

3. Interference with technological measures. 1f the
content transmitted through “digital transmissions”
includes restrictive codes or other embedded “man-
agement systems” to regulate storage or dissemina-
tion of the works, the institution may not “engage in
conduct that could reasonably be expected to interfere
with [such] technological measures.” While the law
does not explicitly impose an affirmative duty on
educational institutions, each institution is probably
well advised as a practical matter to review their
technological systems to assure that systems for
delivery of distance education do not interrupt digi-
tal rights management code or other technological
measures used by copyright owners to control their
works.

4. Limited temporary retention of copies. The statute
explicitly exonerates educational institutions from
liability that may result from most “transient or
temporary storage of material.” On the other hand,
the statute does not allow anyone to maintain the
copyrighted content “on the system or network™ for
availability to the students “for a longer period than
is reasonably necessary to facilitate the transmissions
for which it was made.” Moreover, the institution
may not store or maintain the material on a system or
network where it may be accessed by anyone other
than the “anticipated recipients.”

5. Limited long-term retention of copies. The TEACH
Act also amended Section 112 of the Copyright Act,
addressing the issue of so-called “ephemeral record-
ings.” The new Section 112(f)(1) explicitly allows
educational institutions to retain copies of their digital
transmissions that include copyrighted materials pursu-
ant to Section 110(2), provided that no further copies




are made from those works, except as allowed under
Section 110(2), and such copies are used “solely” for
transmissions pursuant to Section 110(2). As a practi-
cal matter, Congress seems to have envisioned distance
education as a process of installments, each requiring

a specified time period, and the content may thereafter
be placed in storage and outside the reach of students.
The institution may, however, retrieve that content

for future uses consistent with the new law. Incident-
ally, the TEACH Act did not repeal the earlier language
of Section 112 that generally allowed educational insti-
tutions to keep some copies, such as videotapes, of
educational transmissions for a limited period of time.

Duties of Instructors

Thus far, most duties and restrictions surveyed in this
examination of the TEACH Act have focused on re-
sponsibilities of the institution and its policymakers
and technology supervisors. None of the details
surveyed so far, however, begins to address any
parameters on the substantive content of the distance-
education program. Under traditions of academic
freedom, most such decisions are left to faculty mem-
bers who are responsible for their own courses at col-
leges and universities. Consequently, to the extent
that the TEACH Act places restrictions on substantive
content and the choice of curricular materials, those
decisions are probably best left to the instructional
faculty. Faculty members are best positioned to opti-
mize academic freedom and to determine course con-
tent. Indeed, the TEACH Act does establish numerous
detailed limits on the choice of content for distance
education. Again, the issue here is the selection of con-
tent from among copyrighted works that an instructor
is seeking to use without permission from the copyright
owner.

1.